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March 9, 2016

Re: Following Announcement of TransCanada’s Investor-State Case against the United States,
Environmental Organizations Urge Opposition to Trans-Pacific Partnership

Dear Member of Congress,

The Obama Administration’s rejection of the Keystone XL pipeline, which would have expanded the
development of one of the dirtiest fossil fuels on the planet, was a historic win for communities and the
climate. As environmental organizations fighting against the expansion of tar sands development and
harmful trade agreements, we are deeply troubled by TransCanada’s announcement that it intends to use
the North American Free Trade Agreement’s controversial investor-state dispute settlement (ISDS)
system to demand $15 billion from the U.S. public as compensation for this historic project rejection.’
We are even more concerned that the Trans-Pacific Partnership (TPP) would extend nearly the exact
same rules that TransCanada is using” to thousands of new firms operating in the U.S. These would
include companies with major investments in fossil fuels, threatening our ability to keep fossil fuels in
the ground. We therefore strongly urge you to oppose the TPP.

While we are deeply troubled by TransCanada’s announcement, it does not surprise us. For years,
environmental, environmental justice, labor, faith, Indigenous, affordable healthcare, consumer, family
farmer, small business, and many other groups have stressed that the TPP threatens countries’ ability to
set public interest safeguards. Countries have already been ordered to pay billions of dollars to foreign
investors in ISDS suits, often for policies that protected the environment and public health.? Last year
more than 100 leading U.S. legal scholars detailed ISDS’s threats to U.S. public interest policies.”

If the Keystone XL rejection is not immune from investor challenges under trade agreements, it is hard
to imagine what environmental policies would be safe, especially if the TPP were to pass. In its
environmental assessment, the U.S. Department of State found that Keystone XL would have generated
the equivalent of up to 8.4 billion metric tons of carbon dioxide over its lifetime,” an amount greater than
total annual U.S. greenhouse gas emissions.’ The project also would have threatened First Nation
communities in Canada;’ Indigenous leaders, farmers and ranchers living near the project;® refining



communities in the U.S.;” and people living along the pipeline route. The Obama Administration’s
rejection of the Keystone XL pipeline was an execution of its legal right, done amidst widespread
evidence that the project would hurt communities and the environment. It is therefore egregious that,
under NAFTA, TransCanada can demand billions of dollars for a sound policy decision that is squarely
within the U.S. law.

Yet fossil fuel corporations are increasingly using ISDS as a tool to undermine environmental policies.
The ISDS system of arbitration has already empowered corporations to launch almost 700 cases against
the policies of more than 100 governments across the world.'” Recent cases have targeted a fracking
moratorium in Quebec, Canada; restrictions on a coal-fired power plant in Germany;'' and an
Ecuadorian court order for Chevron to pay for widespread pollution caused by oil operations in the
Amazon."? Half of the new ISDS cases launched in 2014 stemmed from investments in power
generation, mining, or oil and gas extraction."> Corporations have a good chance of profiting from ISDS
suits; more than half of concluded ISDS suits have ended in a loss for the government or settlement with
the investor.'* While losing a case can cost countries millions or billions of dollars, settlements have also
required governments to pay corporations millions of dollars in damages and legal fees, and sometimes
to even reverse the challenged policies."

The TPP would significantly expand the reach of the ISDS system. If approved by Congress, the 12-
nation TPP would extend virtually the same broad rights that TransCanada is using'® to more than 9,000
new foreign-owned firms in the U.S., roughly doubling the number of foreign corporations that could
follow TransCanada’s lead and bring cases against the U.S."” Under the TPP, foreign corporations could
use their international investments in the U.S. to challenge a number of new environmental and climate
policies, including restrictions on fracking, mining, oil and gas pipelines, offshore drilling, pollution,
and greenhouse gas emissions.

We are concerned that investor-state cases such as TransCanada’s are heard not in U.S. courts but in
private trade tribunals. Three private attorneys bound by no legal precedents, and acting under no
meaningful conflict of interest rules,'® would determine whether the U.S. government acted fairly
towards TransCanada in rejecting Keystone XL. In past cases, more than half of these attorneys have
rotated between serving as tribunal “judges,” and as lawyers representing corporations in ISDS cases
against governments.'’ Such tribunals have repeatedly ruled against environmental policies on the basis
that they thwarted foreign investors’ “expectations.””’

% ¢

The TPP would create a powerful roadblock to environmental and social progress by empowering
corporations to demand billions of dollars in compensation for climate and environmental policies.
Furthermore, these ISDS cases could be detrimental to the sovereignty and rights of Native Nations in
the U.S. and First Nations in Canada in the protection of their lands, territories, and peoples.

In order to protect the U.S.’s ability to make environmental safeguards and other public interest policies,
we strongly urge you to oppose the TPP.

Sincerely,
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